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IN THE

Winitth States Circuit Court of appeals

FOR THE NINTH CIRCUIT

CHARLES S. MERRILL,

CLARENCE S. MERRILL, and

SOREN RASMUSSEN,

Appellants,

V.

UNITED STATES OF AMER-

ICA,

Appellee.

OPPOSITION TO PETITION FOR

REHEARING AND SUPPORTING BRIEF

Come now the appellants, Charles S. Merrill, Clar-

ence S. Merrill, and Soren Rasmussen, by the undersigTied,

their attorneys herein, and respeetfnlly resist the motion

and petition herein of the appellee for a rehearing of this

cause, and for the grounds of their opposition respect-

fully assign the following reasons, to-wit:

I.

That in rendering its decision herein this Honorable

Court has neither overlooked nor failed to apply any con-

trolling or pertinent decision of the Supreme Court of the

United States.



11.

That the decision of this Honorable Court herein is

in conflict with no controlling or other decision of the

Supreme Court of the United States.

III.

That in rendering its decision herein this Honorable
Court has neither overlooked nor failed to consider any
pertinent testimon}^ in the record, whether credible or

uncontradicted.

IV.

That upon the whole record here no other decision,

consonant therewith and with the applicable law, can be
rendered than that contained in the opinion of this Hon-
orable Court, filed heretofore on October 19, 1937.

V.

That the petition of the appellee for a rehearing of

this cause presents identical contentions with those here-

tofore advanced in the brief of the appellee upon the

first submission of the case for decision, and calls to the

attention of the court no part of the record and no principle

of applicable law not heretofore noted and cited both in

the briefs on file and at the oral argument.

Attorneys for Appellants.

APPELLANTS' SUPPORTING BRIEF

Foreword

This response to the petition for a rehearing may be

summarized in a few words: Nothing new either in fact

or law is there presented. Every point there pressed



again upon the attention of this Court has been heretofore

fully argued both in the briefs and upon the oral argu-

ment as well.

It is not the office of a petition for rehearing, we
respectfully submit, to restate the very contention, there-

tofore made and by the Court denied, to appeal to the

same excerpts from the record, previously considered, with

the citation again of the identical principles of law, once

relied upon and by the Court ruled inapplicable. Accord-
ingly, we respectfully ask the denial of the petition of the

appellee at bar; and to demonstrate the merit of our

opposition we turn briefly to the contents of its support-

ing brief.

I,

{a) PROOF OF ARTIFICE WHEN INDICTMENT

LETTERS WERE DELIVERED HAS FAILED,

The argument of the appellee here has been loosely

entitled "The Testimony as to Termination." We choose

rather to adopt the language heretofore used, viz: Proof
of the artifice when the indictment letters were delivered

has failed. (See Appellants' Br., pp. 34-48; Appellee's Br.,

pp. 47-58.)

The question is not whether there is proof of the ter-

mination of the appellants' plan. Eather the inquiry is

whether the burden imposed upon the appellee has been

sustained by proof beyond a reasonable doubt of a fraudu-

lent artifice in existence at the time that the indictment

letters were delivered, as charged.

This analysis of the case, which is the manner of its

presentation heretofore in this Court, is accepted by this

Court in its opinion, where it has made this response:

". . . . but there is no evidence that they (ap-

pellants) caused such delivery for the purpose of exe-

cuting the fraudulent scheme."



Again

:

"Thus, it is seen, at the time the letters were
written, the fraudulent scheme described in the in-

dictment had been abandoned and was no longer in

existence. It therefore cannot be said that defendants
caused the letters to be delivered for the purpose of

executing the fraudulent scheme. '

'

The ver}^ argument now made here has been denied by
this Bench after full consideration, although it is now
disguised by the suggestion that the testimony of Charles

S. Merrill, being matter in defense by way of explanation,

is for the jury and presents no issue of law for the Court.

The error is that the appellee has the burden of proof

beyond a reasonable doubt, and has, therefore, assumed
the risk of nonpersuasion. An indispensable element of

its case is proof beyond a reasonable doubt of the existence

of the artifice described at the time the indictment letters

were delivered.

It is not that this Court has accepted as verity the

testimony of Charles S. Merrill, and has thereby in any-

wise invaded the province of tlie jury. It is rather that

the case of the appellee has fallen short of the averments
of the indictment, and that the testimony of Mr. Merrill

but corroborates the appellee's witnesses in making plain

the failure of its proof. (See Appellants' Br., pp. 9-12.)

The conclusion which counsel for the appellants here de-

duce from the record, this Court has summarized and
adopted in its opinion

:

"... There is in the indictment no allegation

that defendants schemed to defraud anyone or to

obtain money or property from anyone except through

sales of Mortuaries stock. There was no evidence

that defendants made or attempted or intended to

make any such sale after September 15, 1931."



The argument of counsel for the appellee proceeds

from an entire failure on their part correctly to analyze

their case. That argument is made in denial (1) that the

burden rests with the appellee to prove its case beyond a

reasonable doubt, and (2) that an indispensable part of

that case is such proof of the existence of the artifice

when the indictment letters were delivered.

The indictment charges that the appellants and their

co-defendants *' continuously and at all times through the

period of time from March 27, 1928 to March 20, 1934 had
devised, did devise, and did intend to devise, a scheme
and artifice to defraud and to obtain money and property

by means of false and fraudulent pretenses," etc. {R. p. 3)

A burden coextensive with these allegations, at least to

include the period of the delivery of the indictment letters,

rests with the appellee, if it would sustain its indictment.

It cannot be argued in this Court that weight should

be given to Plaintiff's Exhibit 37 {R. i^p. 42-43), which

upon the offer of the appellee at the trial was excluded.

It is incredible for opposing counsel seriously to urge that

their case depends in any measure for its sufficiency upon
evidence which the trial court has ruled out. This argument
is an extremity hitherto unparalleled at least in its nov-

elty.

Moreover, this letter as recited in the indictment {R. p.

42-43) does not disclose a balance claimed to be due "from
Mrs. Hogan";nor from her testimony does it appear ''that

they attempted to collect" at any time after August, 1931.

(Compare Pet. for Rehear, and Swpp. Br., p. 3) Rather

this letter discloses an honest effort by the receiver to

unravel a bookkeeping error.

AVe agree, "because it was written after the receivers

had been appointed," to reconcile the books of the corpo-

ration, an entirely innocent purpose, this letter was elimi-

nated below. No possible resort may now be had by any

process of mental torture to prove a culpable design at

anotlier time altogether.



Mrs. Hogan's testimony is not, as the appellee thus
tardily has asserted, that any attempt was ever made to

collect of Mrs. Hogan during the period of the indictment

letters. We submit the record at the point indicated by
our adversaries as a conclusive refutation of their erron-
eous statement that *'they were attempting to continue
collections."

We note the testimony of Mrs. Hogan on further di-

rect examination, to which counsel for the appellee have
made no reference, {R. p. 765)

:

"I finished my payments during the early sum-
mer of 1931. I went east and was compelled to stay

there a year. AVlien I came back I went up to see

them, and it was in the hands of the receiver. This

is when I got this letter, (Referring to Exhibit 37)

after I had come back from the east. I had been there

a year; I came back in October, 1932."

The date of her trip East she fixes {R. p. 766)

:

"I went East in August, 1931, I believe. ..."
This purchase was Mrs. Hogan's sole transaction with the

Merrill Mortuaries. {B. p. 766)

In this testimony, contrary to the assertion of counsel

for the appellee {Pet. for Rehear, and Stipp. Br., p. 3),

there is not one slired of evidence, however, vague and
unsubstantial, that any effort was ever made to collect

anything from Mrs. Hogan between August, 1931, and
her return to Montana in October, 1932, or thereafter. She
did not testify to any such effort ; and our adversaries have
not quoted in liUeris, or in substance, any such testimony

by her. The inference in their brief is unfounded.

Likewise, we earnestly submit, the references made
to the testimony of M. 0. Porter are equally out of line

with the record. {Pet. for Behear, and Supp. Br., p. 2) The
record here was expressly called to the attention of this



Court in the brief in chief of the appellants {Appellants'

Br., p. 10), together with the summary of every other

transaction of a like nature given in evidence. There was
noted not only the date of the last payment and of the

issuance of the stock certificate, viz: ''December, 1931",

but also the page of tlie record to which our adversaries

now turn, viz :
' *

( 596 ) ".

The sale is one isolated instance of a payment made
after September 15, 1931. Moreover, the record here

shows a voluntary payment bj'^ Mr. Porter made without

inducement held out or offered subsequent to the sale on
September 3, 1931. {R. 591-596)

The testimony of Mr. Porter and the other so-called

''victim witnesses" was fairly summarized by the appel-

lants in their brief in chief. {Appellants' Br., p. 9)

:

"To repeat: the record is conclusive that after

September, 1931, none of the stocks which the indict-

ment described as the heart of the scheme (R. 10)

was sold, nor thereafter were collections for sales

made attempted."

Certainly, if we were in error there, the district attorney

would not have overlooked a refutation of our statement

of this ultimate fact either in his brief or on the oral argu-

ment.

Mr. Merrill's testimony, by way of corroboration of

the Government's case, that there were no sales "after

August, 1931," is not contradicted in substance or in effect

by the single, isolated sale to Mr. Porter on September

3, 1931. Likewise the record refutes the suggestion that

a permit issued by the Utah Securities Commission on June
2, 1931, predicated upon an application dated March 26,

1931, furnishes any comfort to our adversaries in their

frantic efforts to carry the artifice charged beyond April

13, 1932, nearly a year later.
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Indeed, if the issuance of stock to Mr. Porter in De-
cember, 1931, upon final payment then made, were con-

clusive proof of tlie existence of the artifice at that date

that proof coukl not mend the case of tlie appellee or bridge
the gap to April, May and June, 1932, and thereafter.

We agree certainly that it is the "function of the jury
to weigh the evidence, Merrill's included,". {Pet. for
Rehear, and Supp. Br., p. 5) But that postulate presup-
poses first evidence of the artifice existing after April 13,

1932, which may be weighed pro and con. For counsel

thus to argue on the uncontradicted record at bar is to

beg the question whether in the first instance there is any
evidence for the jury at all of an artifice contemporaneous
with the indictment letters.

A correct appraisal of the record demonstrates con-

clusively the entire absence of proof at this point, and
consequently the entire failure of the appellee's case.

Desperately counsel have grasped at straws. Thereby our
opponents have but emphasized the reasons, raised by
this record, for the opinion of this Court already filed.

II.

{a) APPELLEE'S AUTHORPTIES FROM THIS

COURT CONSIDERED.

Upon its petition for rehearing the appellee has cited

at random decisions in this Court to the point that its

opinion in this cause has "usurped the function," of the

jury. We have noted above the distinction, on the one

hand, between a failure of proof, which presents a ques-

tion of law, and, on the other hand, an explanation offered

by a defendant, which endeavors to avoid the force of a
case made by the prosecution. In other words, we have

demonstrated above in response to the petition for re-

hearing that the case of the appellee at bar has failed for

want of proof, which even our adversaries will not deny
presents purely a question of law.



Thus read, we believe the citations made by the ap-

pellee in support of the first subdivision of its argument
are clearly wide of the mark. {Pet for Rehear, and Supp.
Br., p. 6) No extended reference to these cases is required.

We premise our discussion of these decisions here

with the statement, made for purposes of clarity that the

sufficiency of the appellee 's case to go to the jury presents

a point of law, as this court has already most emphatically

ruled. We add, further, that, of course, an explanation

offered by the accused in the face of a sufficient case

made presents a question of fact for the jury. Such is the

full extent of the holdings of the cases upon which counsel

for the appellee rely; in them, we respectfully submit,

nothing more is to be read.

Of these decisions we select, by way of example.

Bowers v. United States, {C.C.A., mh Cir.) 244 Fed. 641.

There the prosecution was, as at bar, for a violation of

the federal statute forbidding mail frauds. There the

alleged fraudulent device originated more than three years

before the return of the indictment on January 10, 1913.

There the letters set out in the indictment were mailed

within three years of January 10, 1913.

There tlie conviction of the defendant was affirmed,

but upon this predicate, and with this observation made
by this Court upon the substance and continuity of the

evidence reviewed in the record {24A Fed. 648)

:

".
. . . it was immaterial when the scheme

to defraud was devised, but that if the scheme or

artifice was devised more than three years prior to

the return of the indictment, but was in existence and
the defendant teas operating tender it tvithin three

years, tlie case would be without the statute of limita-

tions and might be prosecuted." (Italics ours)

In citing this and similar authorities to support their

petition at bar counsel for the appellee have entirely' over-

looked the controlling considerations. Omit the require-
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ment that the artifice must be *'in existence and the de-

fendant" operating "under it within three years," and
the rule of decision announced by this Court in the Bowers
case is meaningless. Include that clause in the quotation

above, and this decision is pointed authority to sustain

not only the contentions of the appellants at bar, but the

oXjinion already filed by this Bench in this case.

In truth, we need go no further here with our analj^ses

of the authorities upon which the appellee now relies.

We note for the information of the Court that some
of these decisions were neither referred to nor cited in

the first brief of the appellee on this appeal.

But of controlling importance is the fact that these

authorities whenever tlie question has been presented

and discussed, have uniformly held that the case of

the prosecution requires substantial evidence to bring

the artifice, conceived beyond the three year period, down
to the date of the indictment letters within that time.

Not a single line in any one of these authorities may
be read to the point that the government may offer proof

of an artifice in existence more than three years prior

to the date of the return of the indictment, and there

rest.

No one of these cases holds that proof of an artifice

beyond the period of limitations in and of itself, without

more, cai'ries the prosecution witliin the three year period,

and thus perpetuates indefinitely and without limit the

life of the artifice.

That the law is not, and cannot be, as our adversaries

now contend, we turn shortly to a discussion of the de-

cisions of the Supreme Court of the United States, now
for the first time cited as controlling.

{h) THE DECISIONS IN HYDE V. UNITED
STATES AND BROWN V. ELLIOTT ARE NOT IN

POINT.
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For the first time again we suggest that counsel for

the appellee have now resorted in support of their peti-

tion for a rehearing to decisions of the Supreme Court
of the United States in Hyde v. United States, 225 U. 8.

347, 32 Sup. Ct. Rep. 793, 56 L. ed. 1114, and in Brown
V. Elliott, 225 U. S. 392, 32 Sup. Ct. Rep. 812, 56 L. ed.

1136. If in point, we respectfully suggest, it is passing

strange that these authorities have been thus tardily

brought to the attention of this Court. A reading of the

decisions, however, evidences that either case is in no
particular applicable to the record at bar. We shall not

burden this brief ^dth an extended discussion or analysis

of the opinions of the Supreme Court in these cases. We
need but comment pointedly upon their distinguishing

features.

Wo may concede for tlie purposes of argument here

that prosecutions under the conspiracy and postal fraud
statutes, where two or more defendants are involved, call

in many particulars for the application of like rules of

law. Yet to mark the distinction clearly in the Hyde case,

we need only to quote shortly from the lengthy excerpt

found in the brief of the appellee now at bar. {Pet. for
Rehear, and Supp. Br., pp. 7-8) We note there these

words:

"The conspiracy accomplished or having a dis-

tinct period of accomplishment is different from one
that is to be continuous." (Italics ours)

Had the appellee sustained the charge of the indict-

ment that the alleged artifice was continuous through the

period of the indictment letters, then counsel would not

now be heard to argue that the evidence was not suffi-

cient, within the three year period, to make out the

crime, that is, if proof of the artifice and of the use

of the mails coexisted beyond a reasonable doubt. But
where the allegation is of an artifice continuous in its

existence to March 20, 1934, {R. 3), and the proof of

the design specified to sell stock is of its fulfillment or



12

abandonment not later than September, 1931, and in any
event months before the indictment letters were written,

the Hyde case is authority in point, if at all, that the

artifice upon which the appellee relies in this cause is

beyond the bar of the statute, or is equally unavailing

because there is no proof of its existence when the in-

dictment letters passed through the mails. (Compare
Appellants' Br., pp. 41, 43-44)

The Hyde and Broivn cases were argued and decided

together. A short further quotation, in this instance

from the decision in the Broivn case, clearly indicates the

misapprehension under which our adversaries are labor-

ing. We quote from the language used by Mr. Justice

Van Devanter, and adopted by the Court, as follows

(225 U. S. 401, 56 L. ed. 1140)

:

". . . .; and so the period of limitation must
be computed from the date of the overt act rather

than the formation of the conspiracy'. And where,

during the existence of the conspiracy, there are

successive overt acts, the period of limitation must
be computed from the date of the last of them of

ivhich there is an appropriate allegation ami proof,

and this although some of the earlier acts may have
occurred more than three years before the indict-

ment was found." (Italics ours)

To adopt for the moment the parallel drawn by
counsel across the table between prosecutions for con-

spiracies and in violation of the mail fraud statute: Then
in either case the statute will run from the last overt act,

"of which there is an appropriate allegation and proof,".

This reasoning by an analogy means then at bar that the

last overt act in furthei'ance of the artifice described in

the indictment fixes the extreme limit in point of time for

the life of the artifice. Or, to put the case otherwise, the

statute of limitations begins to run against the offender

insofar as that offense comprehends a fraudulent device

for the sale of preferred stock of the Merrill Mortuaries
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from the date of the last overt case proved, viz: of the

last stock sale which is September 3, 1931. {R. 596)

That the artifice here, as alleged, is a scheme to

defraud only by "sales of Mortuaries stock.", as this

Court has already ruled in its opinion, is not challenged

by counsel for the appellee in its petition for a rehearing
or supporting brief. Upon the face of the iiidictnient, in-

deed, challenge is not permissible.

There can then be no question under the rule of the

Hyde and Brown cases (1) that the only overt acts in the

indictment and in this record in evidence of the artifice

described are sales of Mortuaries stock, (2) that not
a single such overt act gives evidence of the existence of

the artifice in point of time beyond September, 1931, and
(3) that that artifice, conceived beyond the three year
period, has not been brought down to the time of the

indictment letters by appropriate proof, whatever the

averments of the indictment itself may be in this par-

ticular.

CONCLUSION

In closing our argument we are compelled to comment
upon the extravagances to which our adversaries' zeal has
led them. Otherwise, we should certainly be remiss in

our duty to our clients to point out the inconsistencies

into which counsel for the appellee have fallen.

Two short examples will suffice to make it clear, we
earnestly believe, that hyperbole is not argument and
will not suffice to fill the place of competent proof.

To sustain the judgment below the decision in United
States V. Rowe, et al, {C.C.A., 2nd Cir.) 56 Fed. {2d) 747,

is cited "that a partial division of the profits within three

years from the return of the indictment was sufficient to

continue the scheme and render the defendants liable."

(Pet. for Rehear, and Supp. Br., p. 10) Under the facts
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of that case this holding may be accepted as sound, for

undeniably the scheme was afoot for all purposes and as

to all defendants save the one who thus shared within

the period of the indictment letters in the unlawful fruit.

Even so, there is no parallel at all in view of the

consistent, oft repeated and emphatic contention of the

appellee that none of the enterprises of the appellants

here ever yielded a profit, a dividend, or a penny of

income to anyone. Why talk of profits shared when the

record here is void of a line of testimony to show a

penny of income after April 13, 19321 The appellee is

committed to the proposition that, other than from stock

sales, there was no profit from the appellants' corpora-

tions at any time.

In conclusion, counsel across the table speak of the

"thousands of citizens, living in six or seven different

states, that were defrauded of their earnings," etc. {Pet.

for Rehear, and Siipp. Br., p. 11)

The record of the trial of this case below discloses

perhaps some thirty-six witnesses, who by the widest

stretch of one's imagination the district attorney might

classify as citizens defrauded of their earnings. Yet the

difference between the thousands mentioned and the thirty-

six of whom the record speaks in any manner is a mere

matter of thousands, but an exaggeration which ex-

ceeds the bounds of legitimate argument, and is hardly

excused by the plea of partisan advocacy. Over against

the thirty-six witnesses, more or less, produced by the

appellee upon the trial below there must be counted the

sixteen or eighteen stockholders who were produced in

the state of Montana alone by the defendants with the

limited means at their disposal; witnesses who testified

with emphasis equal to that evidenced on the side of the

prosecution, and to facts disclosing the perpetration of

no fraud at all in stock sales to them. In fact, as well as
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in law, enthusiasm has led counsel for the appellee astray.

Yet enthusiasm will not suffice where the facts fail and

the law is otherwise. The petition for a rehearing should

be denied.

RespectfuUy submitted,

AttS^neys for Ap^llcmts.

FRANKLIN S. LONGAN,
MELVIN N. HOINESS,
Billinecs, Montana.^fe^j

MOYLE, RICHARDS & McKAY,
Salt Lake City, Utah.

Of counsel for appellants.




